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QUISTIOS PPISENTED 


“here the court engages in extensive cross-examination 
covering the entire rant of the Sefancant's testixony, 
anc conducts such cross examination continuously for 
eight ané one-half races of transecrint, is such cross- 
examination excessive so as to require reversal? 
In a case where the question of the cefencant's access 
to a televhone sste. is crucial. and the nrosecutor 
in summation to the jury corments on testimony as 
shovine that the Gefendant had access to a lobby with 
a telennione in that svstem, when that testirrony in fact 
was that the lohhy had no telenhone at all, does the 
comment constitute misconduct recuiring a reversal? 
in a homicide case where the cefendant is the sole 
witness on the nature of the shooting, ane his testimony 
is that the gun Cischaraec accidentally as he attenntec 
to yank it away from the Geceased who was Craving it 
from her pocketbook, Coes the failure of the court 
to instruct ithe jury on involuntarv manslaughter require 
reversal? 

* * * * * 
This case has not previously heen »efore this Court 
on the merits. Appellant's motion for release on bond 
or personal recognizance pending an»eal was denied by 


this Court on Aveust 28. 196°. 
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JURISNICTIONAL STATEMENT 


Appellant was tried for murder in the second 
degree and carryinc a dangerous eaxon before the | 
Honorable Leonard P. “'alsh, Unitec States District 
Judge, anc a jury. Mm April 39, 1948, he was convicted 
of both counts. On June 7, 1963; he was sentenced to 
six to twenty years on the court for murcer in the 
second deqree an= to one year on the count for carrying 
a cangerous weanron, the sentences to run concurrently. 

On June 7, 1968, annellant made anp lication 
to the District Court for leave to appeal without | 
prepayment of costs. That application was granted 
the same lay. 

On June 27, 1968, counsel Stenhen *. Shulman 


was appointed to represent anpellant on a>neal bv this 


Court. On July 9. 1968, co counsel Charles D. Reed was 


appointed by this Court. 


The jurisciction of this Court is founded on 


28::U5S.C.- $1291. 


References to Rulings 


There was no written or oral opinion or 


memorandum issued’ by the court below. The judgment 


of conviction and sentence were entered on June 7, 1968. 


ie de 


STATE’™NT OF THE CASE 
On Mav 5, 1967. annellarnt Grove to the police 
station with the hocy of the deceased in the car. 
The Ceceasec an* annellant hac Seen having ja 
relationshinr over a nerioc of some tro vears, since 
they met tvyhen thev vere both emploved at Saint Slizayeth's 
Hospital (p. 18 of April 24 A’). Avout six months »rior to 
her death. the “deceased ha’ given annellant monev to | 
huy acun for her. because she was fearful that her | 
husbance anc his '7ife ‘rere heco~ing atvare of their | 
relationship (np. 39 of Awril 24 %"). | 
On May 5, annellant and the deceased were 
together in an apartment beloncinge to a friend of 


apvellant. ‘thile there: the deceased nlaced tre gun-- 


which she kent in the arartment:-in her pockethook 


(pe 27 Sof April 2424°)". 


Subsequently, anrellant ane the Ceceased were 
| 


in the car. Ciscussing arrellant’s announced intention to 


discontinue their relationship (p. 29 of April 24 #1), In 


appellant's words. the deceased hecame verv hvsterical 


and she hegin to tell me how wrong I hac did her and this, 


that ane the other thine. (p. 31 of April ?4 A"). 


So as she bectan to reach in her vockethbook, 
she pulled it over towards her. So as she onened it, I 
saw the pistol, which was the shining ohject in the | 


| 
nocketbook. Knowing her intention, I grabbed for the 


pockethook »vself, one of mv hands on the corner of the 
pocketbook. the other on tom of it, and I did cet my hanes 
on the pistol as well as her. ‘hen I yanl-e¢c it out, I 
figureé that I woulé just vank it away from her and I 
yanked it hack with rer hance rore or less Con here. 
The pistol hit the hack of the seat ane it vent off. 
(po. (3S Of: April 24:2} 

At his trial, anmellant was cross exa~rined at 
length hy the court (pn. 129:--137 of April 24 *'). ‘The »nrecise 
nature of the accident Gescribee »y anrellant -7az a kev 
subject of this cross~exanination (nor. 117 18, 134--35 of 
April 24 Aj"). 
| The Government introcucedc testimony that the 
) Ceceasec received threatening telenhone calls on the 
internal telennone system at Saint Elizabeth's hospital 
where she worked (o>. 37-32 of Anril 23 ?'). In his 
summation, the prosecutor commentec on the testi:onv of 
“iss Dickerson as showing annellant had access to this 
televhone system throucsh a lobhv in the sane huilding 
{(p. 16 of April 29 331). In fact, “tiss Pickerson testified 
on “irect examination that there vas no telenhone in the 
lobby (mp. 13 of April 25 A‘). 

The court instructed the jury on ~urder in the 
second degree and voluntary manslauchter. io instruction 
was given on involuntarv manslaughter. Apnellant was 


convicted of murder in the secone segree. 


IPMARY OF AGW TNT 


This case involves mutually exacerbating | 
errors, each requiring reversal, all com>ining to | 
demand it. The errors began with the court's ace 
cross: -exaninations of the anvrejJlant, continuec throu 
the prosecutor's im>rover summation, anc ended with 
the court's omission of 2 vital instruction in its 
charge to the jurv. 

Rach of these errors hiv?:lighted the kev id 
in the case-:-the appellant's intent in the seath of | 


his girl frienc. He was admitteclv involvee in the | 


death, an involvement which the Government lehbelled 


ve 


oth 


sue 


second detree murcer but which the anrellant insisted "as 


an accident. The Government's case consisted of the body~-- 


which the apnellant voluntarily broucht to the nolice 
station: his statenent--totally consistent with his p 
as to accident: -that he shot the deceased suctestion 
from the familv of the deceasec- Genied by anrellent-; 


that appellant hac said that if he coulcn’t have the | 


osition 


S 


deceasec, no one else coulc: and sugcestions from co |vorlers 


of the deceased that she hac received threatening telenhone 


| 
calls -impronerly attributed to a>crellant hy the prosecutor 


in summation: ~at her »lac2 of employ~ent. In the 
circwnstances, the intent of the annellant was not 
only the key, but in a real sense. the sole issue: on 


it Gepenced whether annellant vas guilty of murder, 


manslaucthter,or no unlatvful homicide. Tach of the three 
errors below -Cirectly concerneé ith anrellant's intent - 
was thus highly vcrejucicial. 

"ith rewar® to excessive cross exanination dy 
the court anrellant resnectfully draws the attention of 
this Court to nages 129 throuct 137 of the transcrinot of 
the vroceecines: on t°2 morning of *nril 24. There, 
for fully eicht an one-half successive acres, the 
court continuously cross @:.acinec apoellant. The irterro - 
gation rancec over anvellant's entire testimony. It 
even reveatee (at paces 134-135) questionine on the 
critical issue of the mechanics of the shooting which 
the court rac just conéucted only seventeen rages 
before (at paces 117.118). 

In his’ sumation the vrosecutor commented on the 
evidence in a manner which this Court has roveatedly held 
to constitute misconduct. Snecifically-. the prosecutor 
sousht to attribute the threatenins teleshone calls to 
apnellant bv recallins to the jurv the testimony of a co. 
worker of the @eceasec that established annellant’s access 
to the nlace from which the nrosecutor indicated the 
telenhone calls were mace (nm. 1% of April 29 A). Yet 
this very testimony of the co 'yorker--on Girect exarination 
by the prosecutor -vas that there tras no telephone 
in that place (np. 13 of Anril 25 Ni). 

Finally the court in its charne to the jury 


completely omitted the lesser included offens2 of 


3] 


| 


involuntary manslauchter. effectively leaving the jury 
with the ontions of convicting of murcer in the second 
| 
degree or acauiting of homiciés. Although the court | 
did charge on voluntary manslaughter. no vie of the | 


evicence coul? heve sunnrortec thet possi >i lity. The | 
| 
voluntary ranslauabter charce served, if at all. to confirm 
the jury's restriction to secone degree murder or accuittal. 
Yet the accidental shootins describee hv the anxellant 


| could well have been taken as involuntary manslaughter 


dv a jury reluctant to acquit. 


. , “- 
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CREO "HCA SSCLVE Tress Uxatination 
of the Anvellant 

On April 24, during the morning's »roceecings.- 
the court encayec in a continuous cress examination 
of annellant that consumec frllv eight anc one-nAalf rages 
of transcrint (nn. 127-137). he interroration covered 
the entire rane of avcnellant's testimony and ‘vas 
hichly vcrejudicial. ‘The court *roucht out the immrovriety 
of anpvellant'’s relationshin with te deceased: No 
you have a tife anc tvo chiléren?.... You “new trat 
she hae the hushanc ané@ four chileren. (. 133). 
It probed anzmellant's testimony that he hac deciced 
to discontinue this relationsnin nid you testifv 
to the jury that there care a time when you ranted 
to discontinue the relationshin?.... “ow, dic vou 
just stay avav fro her at any time?.... All right. 
Now the ladies and gentlemen of the jury are interested, 
and you are the only one that can exnlain to the ladies 
and gentlemen of the jury. Dic you ever stay ar’av 
from her?.... All right. “ill you answer the cuestion 
for the jury. “ic you ever stay away fro: her? (pr. 
£30~—132). 

The court sent on to question arrellant's testi-- 
mony as to the purchase of the aun involved nF OARS oe ee 
Now what occasioned the purchase of the aun, if you ha? 


been vvith her for’ a year ane a half »efore that? (p. 133). 


- 


eee 


It previousiv sought to bring out that anvellant was | 


faniliar vith guns ane hac instructed the Geceased in tie 


use of the cun in cuesticon “ie you tell her anyvthin~ 
about the sun? Did you introcuce testimonv yesterday) to 


e . > J i 
the jury that yov were in the ~ilitary?.... And thatj you 
hac had nonors sertaining to firearms?.... All richt.| 


Did you indicate to the “scerent how to use the gun? | 


(p.129):. 
| 
The court probec into the nature of the accident, 


the critical asnect of amnellant s testirony ATT. richt. 
ilo Gic. you testifv to the jurv that she is right handec - 


she was right handec?.... “ow did vou testify to the jury 


that »oth of you had your hand on the qun? .... All ricvht. 


Now did you testify to the jury what position she was jin 


when she was shot? .... “ell, what position was she in when 


she tras shot? .... 411 richt, well. usine your hands, 


will you Gemonstrate to the jury. because vou heard the 
coroner testify that the shot was behine the left eae 
did you not? .... Now do you acree vith that? .... All 
ight. Now; how did the gun. with her hand on it get into 


the vosition where it could set aroundc behind her left 


ear? (pn. 134-135). IF this vere not enough, the court 


had only seventeen naces earlier in the transcrint con¢luted 
| 


@ similar line of incuiry “ell it is nota question of 
| 


whether vou said so. “las the gun in the holster? These 
| 


ladies and gentles7en want to knov.... All richt. These 


ladies and centlenen vant to know «yvhat occurred. Mor7 she 


om S te > o . . > cave . ~ cae - > . ~* : % 
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hance? ..-. Il richkt. ner -vou heard the cororer tectit, 
that she tras shot: in the left mastoid.... Now exmlain to 
the ladies an? gentlecten of the jurv. vill vou--vou know 
where the left rastoic is.... "nd that’s what thev want 
to know. That is't;yat this case is avout, vou uncerstané? 
seve SkLvregute,. Yousay that:both of vouvhat the sun... 
Aané she na¢ it with her richt han€@? (>. 117 158). 

The nrejucicial irstact of the court's cross - 
examination can »e neither vainsai“~ nor overstatec. It 
vas dulv objectcc to by counsel below (nm. 14%). Tt cries 
out for reversal. Jacl:son v. United States, 117 nn. X.C. 
S257 [SLIT oe Bos AS Ce ICES. -E9GR).. 


II. The Prosecutor I-mrovmerl: Cormentec Upon the Dvicence 
in kis Su-mation 


Prosecutor misconcuct in commenting uron the 
evidence is rarely the result of a designed course of 
conduct or an excess of zeal. It is mostly the rrocuct 
of the vicissitudes of trial anc reflects neither 
intention nor undue interest in conviction. “hat it 
Goes signify is treat preju“ice to the cefendant, and 
hence this Court has been quick to reverse convictions 
in which it plaved a role. Prosecutor misconecuct in 
commentinc on the evidence constitutes nlain error 
justifying reversal in the absence of onjecticn. T.4. 


King v. United States. 125 4on. D.C. 318, 372 F. 2d 383 


(L9S:7 Jie GELELS NS COCUCEACC I Pry Ie ciara nak gh Ste eee 


ope hime (a Rast -evorccl is in orf*or even «*en trie issue jis 
wl oe » . = a - - =. 


neither briefed nor arcuec' to this Court. Corley v. United 


States, 124 Apn. D.C. 351. 365 F. 24 384 (1966). 

Here. the Government's theory a-arentlyv vas 
that, far from tryince to discontinue his relationshi> | 
with the Jecease¢. the ancellant vas actually motivated 
to kill her to precluge her rejecting him and to prevent 
anvone else from havine her. “ot surcrisinsly, there ‘ras 
some support for this theory fro~m members of the family 
of the Ceceasec, a married voman ‘ith four children. | 


To achieve inéerencent support for his theory, 


the prosecutor turne! to co vorlers of the Ceceased. | 


! 
i] 
! 


Their testimony as to the relationship between an-ellant 
and the deceased trould not suffer the obvious infirmity 
of familial embarrassment. 

Their testirnony was desicned to sho that the 
deceaseo hat received threatening telennone calls fron 
apoellant at work. Because the telenhone on which the 


ceceased spolie covlc receive only those calls that 


originated trithin the telephone system of Saint Elizaveth's 
: 

Hospital (p. 33 of *nril 23 '°). it was essential for !the 

prosecutor to establish that anrellant, to had left the 


employ of Saint Dlizabeth’s tell over a year before (Pp. Is 
of April 24 N°). had access to a telenhone within that systen. 
Thus, his summation | 
“hat do the other ‘7vitnesses say? “hat 


@id the witness from %t. Elizabeth's sav? | 
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On@ Saic t.at next *aturce? rorzine 
she aot a telemhone call from the war’, fron 
inside tt. Plizaheth’s Tosnital. “re, “Ma-ins 
{the deceased] , in fact. goes to the telephone 
trrice, She oes to the tale echone, ane she 
Starts crying. She is wset. 


An® vho doa thev se2 corine ont of the 
lobby Gornstairs? Thev sec Javes Thoms 
fanmmellant] comint out of the lothw, w»ere 
thev have a telep!:one. 


‘That does the Jefencant tell you about 
that? It coulc not have Nanmrenes. “hv? 
Secause the coor is locked Covnstairs. ‘I 
coulén*t have jotten into the low.’ 


ovr. “Ass Nickerson got on te stand 
ané tol< ‘rou that is not so. The ‘oor is open. 
It is jonen for catients to walk in ance out anv 
tine Curing the Gav 

Now. again. I suxpose “iss Dickerson ‘vas 
telling vou a lic. “hat her motive vould e 


is not Cancers She is a co-worker. (p.. 2620€ 
Byril 29 2B"). 


“ass Tickerson accordinctlv tras invol:ed for the 
essential lint: Setrreen arrellant and the internal telenhon> 
system: her testimony shoved the reruisite access. “The 
problem is that on direct examination »by the nrosecutor. 


‘lss Dickerson testifie¢ that the lobby in question did 


not have a telephone- 


>. "X11 yvov tell us about the access 
that huileine @urins the davtime? 


2... “The Goor to the lodby on the first 
floor was oven from 6 91 in the mornina to 
€ 9€ in the evening. Come patients can nave 
access to the lobby. 

9. There is no televhone in that lobby? 


P< NO. 


“MR, "T]ISMAN- Wo further questions. 
{(p. 23 of April 25 aA™). 


Bak 


a 


Plainly. “iiss ticl:erson's testimony in no way 


‘ "  * provicec the link incicatec in the summation. To the 


contrary. it established that the avopellant did not have 


access to the internal telev:on2 syvsten throuch the Lobhy. 
It is trve that another -7itness testifiec that the loh>y 
dié have 4 televhons (p. 49 of April 23 7°"). Sut the 
erosecutor tras usin) “iss “ichkerson’s testimony to nrovice 
the essential lin’ his co--entarv was that she testified 
| 
there vas reacy access to a lobby with a televhone. (This. 
as we have seen. she did not do. 
‘hen the prosecutor has misinterrreted the | 
Gate testified to “vy an alii witness; Corley v. United 
States, sumra, or the tests utilizec to determine ordanic 
brain injury by an expert vitness, King v. United States, 
| supra. this Court has reversed the convictions. “then the 


prosecutor has commentec on corroboration or non corroboration 

that was not received in evidence this Covrt 2s reversed. 

Garris v. United States. sunra Johnson v. Mnited States, 

124 App. 7.C. 320, 347 F.24@ $03 (1965): Reichert v. United 

States, 124 »pp. D.C. 211, 359 FP. 24 278 (1°SC). Nere. 

the prosecutor cic a combination of the tyo he misinteroreted 

"iss Dickerson’s testimony in a manner which hac her broviding 

a corroboration (th2 vresence of a telenhone) which WAS the 

exact opvosite of her actual testinonv. "Mere, likewise 

this Court should reverse. | 

III. The Court Erroneously Failed to Instrict the 
Jury on Involuntarv “tanslaucthter 


fhe jury in this case had the benefit of testimony 


from only one sovrce~-the anrellant -on the nature of the 
—————— hhh 


actual shootine. That testivony was that te cun Gischardqed 
accicentalily as he attenntec to yan: it avay from the 
Ceceasea who vas Crewing it oxt of her nocethook. Tiere 
was not a vord from annellant to succest that his action 

in this regard? vas in the heat of »rassion or as a result 

of »rovocation. The -rosecutor himself stated that there 
was no ovicence of anv nrovocation in tne case. (~r. 2 of 
April 29 77°). 

Jonetheless. the cours instructed tne jury on 
voluntary, not involurtarv. nmarslauchter., “ne the court 
dvelled at lenacth on the necessity for heat of massion and 
provocation. (o>. 14-17 of April 2° P'?). 

The result vas that the jury coulc only convict 
of murcer in the seconc degree if it consicered the 
homicide unlavful. This li~itec ontion was mace even 
more ricatid '*y some of the lancuage usec *v the court in 
Gefining malice: 

‘That, murcer in the second decree is 

the unlawful killine of a human heing »v 

another vith ~alice. Mut. without vurrose 

and intent to kill or --if committed vith 

murnose anc intent to kill--vithout »remedci 

tation an< deliberation. (p. 11 of April 29 P*) 

If a nerson uses a deaclv *2anpon in 
killiney another, alice mav be inferred fron 

the use of such vearon. If the avsence of 

explanatory or mitiscatina circumstances have 

been introcuced. (n. 13 of Anril 2% P'*) 

To have heat of »assion and »rovocation the 


only criminal alternative was virtually to invit? a 


murder conviction fro a jurv reluctant to accvit. 


13 


tooo 


“ather than stressing heat of rassion and 


provocation. thi2z instructicn on manslauchter siould 


have describe the relevant offense, involuntary “an 


+ 
1 


| 
Slauchter. ‘%s in cases ere self defens2 is assertec 


the charce should have allover the jurv to convict o} 


that lesser incluvte: offense: 


torr. scanslaucthter isc the unlavful 
killine of a hu~an beine without malice 
aforethoucnt. ‘12 elerents which the 
Government must nrove bevond a reasona>le 
fourt if you reach the lesser includat 
offense of manslau-hter are: 


ne that the Nefendant shot the 
Cecedent or dececents tr’o, that the 
E€ecedent or dececents Gied of the wounds 
so inflicted. three, that their homicide 
was without legal justification or excuse 
In other vores. not done in self-defense, 


| 
a 


as I shall cefine it to you. United States 


. ‘ 


v. “owe, Cr. 517-55, vol. II, p. . 463, aft 
125 Ann. 7.C. 318, 370 FP. 24 249 (19%6). 


Such an instruction was plainly callec for in tis 


The failure to jive it constitutes plain error. ‘‘c 


United States. 109 Ann. D.C. 98. 234 FP. 2a 232 (1°60 


cd 


eee 


, CONCLISI™” 


"Merefore., awellant resrectfully svo-™its 


that the judement »elot; siouls be reversed. 


“esroctfullyv su>rittec, 


Sen Ses a 


Stehhien . Saulian i 


: : 
4 £ ‘ 

22 IP Ee 

Charles PP. eect 


Court annointer counsel for 
the ammellant 


7M. SHULVAN & SserEer 


awe 2 58 Awe 
1°99 Connecticut Avenue, N.. 
as>ington. P.7. 29936 


patec: June 23, 1°69 


SEMPIPICATS OF SEPVICE 


I certifv that a conv of the forecoinc brief 
for annellant '7as hand “elivere- to the office of the 


United States Attorney on June 23. 1%69, 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the trial judge erred in questioning ap- 
pellant during the trial with respect to matters which had 
been brought out during his prior testimony, particularly 
where the nature of the questioning was such that appel- 
lant had an opportunity to further pursue his theory of 
defense? 

2. Whether the trial judge properly instructed the 
jury with respect to the lesser-included offense of man- 
slaughter? 

3. Whether remarks of the prosecutor during closing 
argument with respect to the existence of a telephone in 
a hospital lobby accurately reflected testimony given at 
trial? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,055 
(Cr. 778-67) 


JAMES H. THOMAS, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed June 26, 1967, appellant was 
charged in two counts with second degree murder and 
carrying a dangerous weapon.’ At trial on April 24, 25, 
29 and 30, 1968, before United States District Court 
Judge Leonard P. Walsh, sitting with a jury, appellant 
was found guilty on both counts. On June 7, 1968 he was 
sentenced six to twenty years on count one and one year 
on count two, said sentences to run concurrently. 


2In violation of 22 D.C. Code §§ 2403, 3204. 
(1) 
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The Government’s Case 


Officer Steven Allen was on duty at the 11th Precinct 
at about 4:30 p.m. on May 5, 1967 when appellant drove 
to the precinct and said “There is a body in the front 
seat of that car. You can see if you want to go and 
look” (Tr. 33-34, 4/23 a.m.) The body of a female, later 
identified as Madeline Hawkins at the D.C. Morgue by 
Reverend George Spellman, Jr. (Tr. 20-21, 4/23 a.m.), 
was in the ear (Tr. 34, 4/23 a.m.). Officer Allen asked 
what happened and appellant said “I shot her”, where- 
upon Officer Allen placed him under arrest (Tr. 35, 4/23 
a.m.). Dr, Richard Whelton testified the cause of death 
was from a gunshot wound to the brain behind the left 
ear of the deceased. The weapon used was eighteen 
inches or less from the point of entry (Tr. 25-26, 4/23 
a.m.). 

Detective Ruiz of the Homicide Squad of the Metropoli- 
tan Police testified that he searched appellant at No. 11 
Precinct and found three rounds of .22 caliber ammuni- 
tion, three other rounds of a foreign make and a spent 
shell in appellant’s right pants pocket (Tr. 49, 4/23 
a.m.). 

Detective Leo Spencer of the Homicide Squad testified 
he searched the car the deceased’s body was in, but did 
not find a gun (Tr. 53-54, 4/23 a.m.). 

Mrs. Doris B. Dorsey, mother of the deceased, testified 
that on April 9, 1967 appellant came to her house with 
her deceased daughter. During a conversation, appellant 
said he wasn’t going to let the deceased go home to her 
husband, that if he, appellant, couldn’t have her, nobody 
else could, and that before anybody else would he would 
kill her (Tr. 60-61, 4/23 a.m.). Appellant also said if 
decedent didn’t go with him on the 15th he’d kill her 
(Tr. 62, 4/23 a.m.). Mrs. Dorsey didn’t know how long 
her daughter had known appellant (Tr. 63, 4/23 a.m.). 
She first learned in March of 1967 that her daughter and 
appellant were keeping company. (Tr. 68, 4/23 a.m.). 

Valencia Hawkins, daughter of the deceased, testified 
that appellant had been with her mother and herself the 
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evening of April 28, 1967. When her mother repeatedly 
refused to leave her husband and go with him, appellant 
had said if he couldn’t have her, nobody could (Tr. 4-8, 
4/23 p.m.). She said her mother didn’t own a gun and 
she had never seen her with one (Tr. 10, 4/23 p.m.). 

Doris C. Dorsey, sister of the deceased, testified that 
on Friday, April 28, 1967 appellant came to her house 
and told her that he loved Madeline Hawkins and that he 
was going to kill her (Tr. 20-21, 4/23 p.m.). 

Geraldine Aukard, a co-worker of the deceased at Saint 
Elizabeths Hospital, testified that the deceased received 
phone calls at work on April 29, 1967 which came from 
inside the hospital. The calls caused her to cry. After 
the calls, Miss Aukard and the deceased saw appellant 
come out of the building and drive off in the deceased’s 
car (Tr. 38-40, 4/23 p.m.). Appellant came out of the 
first floor where there was a telephone in the lobby which 
came up to the third floor of the building where the two 
women were (Tr. 40, 4/23 p.m.). 

At the conclusion of the Government’s testimony, ap- 
pellant requested a directed verdict of acquittal which 
was denied by the court (Tr. 56-57, 4/23 p.m.). 


Case for the Defense 


Appellant testified that he had known the deceased for 
about two years prior to her demise (Tr. 18, 4/24 a.m.). 
He was with her the afternoon of May 5, 1967 at a 
friend’s apartment. As they were leaving she put a 
pistol in her pocketbook, and when they were both in the 
car he told her they should end their relationship (Tr. 
27-29, 4/24 am.). To this she became angry, and later 
hysterical, and started to open her pocketbook. Appellant 
noticed the pistol in it and they both reached for it (Tr. 
29-31, 4/24 am.). Appellant demonstrated the actions 
that took place, describing them as follows: 


So as she began to reach in her pocketbook, she 
pulled it over towards her. So as she opened it, I 
saw the pistol, which was the shiny object in the 
pocketbook. Knowing her intention, I grabbed for 
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the pocketbook myself, one of my hands on the cor- 
ner of the pocketbook, the other on top of it, and I 
did get my hands on the pistol as well as her. When 
I yanked it out, I figured that I would just yank it 
away from her and I yanked it back with her hand 
more or less down here. The pistol hit the back of 
the seat and it went off. (Tr. 33, 4/24 a.m.) 


Appellant then started to drive to a hospital, but when 
it appeared deceased had stopped breathing, he drove to 
No. 11 Precinct (Tr. 34-35, 4/24 a.m.). 

Appellant testified he had no intention of hurting Miss 
Hawkins, and had never said he would kill her if she 
left him (Tr. 36, 4/24 a.m.). 

After direct and cross-examination by counsel, the 
court examined appellant at some length with respect to 
the events that took place. This included questions with 
respect to the gun, appellant’s relationship with the de- 
ceased and his desire to discontinue it, and the day of the 
shooting. (Tr. 129-137, 4/24 a.m.). At the conclusion of 
the trial judge’s questioning of appellant, counsel for 
appellant objected to the trial judge’s questioning (Tr. 
140, 4/24 a.m.). 

Joseph W. Taylor testified that during the afternoon 
of the shooting appellant and the deceased, Mrs. Haw- 
kins, were at her apartment. He said he told Mrs. Haw- 
kins that appellant wanted to break off their relation- 
ship (Tr. 144, 4/24 am.). After examination by coun- 
sel, the trial judge questioned Taylor with respect to the 
gun appellant and the decedent had left in his apartment 
(Tr. 163-166, 4/24 a.m.). 

After arguments of counsel and instructions of the 
trial judge, the jury retired to deliberate, later re 
turning a verdict of guilty of second degree murder and 
carrying a dangerous weapon. Appellant now brings this 
appeal. 


5 
ARGUMENT 


I. It was not error for the trial judge to question 
appellant, and, in any event, appellant was aided 
rather than prejudiced by the questioning. 


(Tr. 180-136, 4/24, 4, 4/29) 


The trial judge’s examination of appellant was entirely 
proper. “Few rules are better settled...than the right of 
a trial judge to make proper inquiry of any witness when 
he deems that the end of justice may be served thereby 
and for the purpose of making the case clear to the 
jurors.” Griffin v. United States, 883 U.S. App. D.C. 20, 
21, 164 F.2d 903, 904 (1947), cert. denied, 333 U.S. 857 
(1948). accord, Roberts v. United States, 109 U.S. App. 
D.C. 75, 284 F.2d 209 (1960). 

Although the trial judge conducted a lengthy exami- 
nation of appellant, the scope of the inquiry was within 
that covered by counsel on direct and cross-examination. 
It focused on appellant’s relationship with the deceased . 
and his avowed intent to end this relationship. In this 
regard, appellant testified to instances prior to her death 
when he had indeed been able to stay away from Mrs. 
Hawkins (Tr. 130-133, 4/24). Appellant’s opportunity 
to thus be able to expand upon one of the themes of his 
defense, that he wanted to end the relationship rather 
than continue it, can hardly be deemed prejudicial. 

The court’s examination also focused on the gun and 
the reason for which it was purchased, again another 
theme of appellant’s defense, that the gun was for the 
deceased to protect her from her husband, which he had 
an opportunity to testify to (Tr. 133-134, 4/24). 

Finally, the examination by the trial judge centered 
on the events surrounding the shooting itself, to which 
again appellant was able to reiterate his defense that it 
was accidental (Tr. 135-136, 4/24). 

In view of the apparent lack of prejudice to appellant 
occasioned by the trial judge’s questioning—indeed appel- 
lant had several opportunities to benefit from it—and the 
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fact that the questioning covered areas previously brought 
out on direct or cross-examination, the trial judge can 
not be said to have abused his discretion in conducitng 
the examination. Griffin, supra.? 


II. The trial judge’s instruction as to manslaughter 
was sufficient and proper. 


(Tr. 14-16, 28, 4/29) 


_ Appellant, for the first time, objects on appeal to the 

trial judge’s instruction to the jury with respect to the 
elements of the lesser-included offense of manslaughter.* ° 
Appellant asserts that an additional instruction should 
have been given on involuntary manslaughter. 

First of all, since appellant did not comply with the 
provisions of Rule 30 of the Federal Rules of Criminal 
Procedure, he should be foreclosed from raising this ob- 
jection on appeal. Lopez v. United States, 373 U.S. 427, 
4386 (1963); Howard v. United States, 128 U.S. App. 
D.C. 336, 339, 389 F.2d 287, 290 (1967). This Court has 
recently held that appellant faces a heavy burden in ob- 
jecting to instructions on appeal that he has acquiesced 
in at trial. United States v. Dixon, D.C. Cir. No. 22,302, 
decided March 27, 1969, slip op at 3; Villaroman v. 
United States, 87 U.S. App. D.C. 240, 184 F.2d 261 
(1950) ; Kelly v. United States, 124 U.S. App. D.C. 44, 
361 F.2d 61 (1966). 

Secondly, the trial judge’s instructions with respect to 
second degree murder and manslaughter do not even con- 
stitute reversible error, not to speak of plain error. The 


zAny harmful effect the trial judge’s participation may have 
had, if any, was mitigated by his later instruction that, 


“... in the event that the court should in any way comment 
on the evidence that has been submitted and if the court’s 
recollection differs from yours, then it is your recollection that 
controls and not that of the court” (Tr. 4, 4/29). 


3 At the conclusion of the instruction to the jury appellant’s 
counsel was asked if he had any further instructions and replied 
that he didn’t (Tr. 23, 4/29). 
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governing statute,* as well as the model instructions for 
the District of Columbia, make no distinction between 
voluntary and involuntary manslaughter. 

The trial judge’s instruction on manslaughter was as 
follows: 


Manslaughter is the unlawful killing of a hu- 
man being without malice. Manslaughter is commit- 
ted when a human being is killed unlawfully in the 
sudden heat of passion caused by adequate provoca- 
tion. 

The essential elements of the offense of man- 
slaughter each of which the Government must prove 
to your satisfaction beyond a reasonable doubt are: 


First, that the defendant inflicted an injury or in- 
ea upon the deceased from which the decedent 
di 


Second, that the defendant so injured the deceased 
in the heat of passion; and 

Third, that the heat of passion was caused by 
adequate provocation; and 

Fourth, that the homicide was committed without 
legal justification or excuse. (Tr. 14-15, 4/29). 


This instruction, with its further amplification by the 
court, not quoted above, (Tr. 15-16, 4/29) was an accu- 
rate instruction with respect to the elements of man- 
slaughter. Furthermore, the testimony from all witnesses, 
including appellant, that appellant and decedent were in 
disagreement over the continuance of their relationship, 
the testimony of many witnesses of the violent threats 
and heated arguments which took place, and even ap- 
pellant’s testimony that he and decedent quarreled just 
prior to the gun going off, provided sufficient evidence 
for the court to give this instruction. Fryer v. United 
States, 93 U.S. App. D.C. 34, 207 F.2d 184, cert. denied, 


*22 D.C. Code § 2405 (1967). 


5 Criminal Jury Instruction No. 88, Junior Bar Section, D.C. Bar 
Association (1966). 
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346 U.S. 885 (1953); Bishop v. United States, 71 U.S. 
_ App. D.C. 132, 107 F.2d 297 (1939). 

_ Appellant’s request for an instruction on involuntary 
' manslaughter does not contain any reasons why it would 
: appropriate, other than that it would have 
Ww of the instruction given on passion 


owever here was ample testimony by witnesses to 
the effect’that appellant had expressed his intent to kill 
the deceased in their presence. This, coupled with the im- 
portant fact that a deadly weapon was used in the slay- 
ing,” thereby creating an implication of an intentional 
action on appellant’s part, would rule out the use of an 
involuntary manslaughter instruction in this case. 


III. The remarks of the prosecutor with r t to 
the existence of a telephone in the hospital lobby 
were fully supported by trial testimony. 


(Tr. 38-40, 4/23 p.m.; 18, 4/25; 16, 4/29) 
Appellant has apparently misread the closing argument 
of the prosecutor in this case, of which he complains. A 


clear and careful reading of these remarks show they in 
no way misrepresented testimony given at the trial.® 


xz 


6It should be noted that the fourth element of manslaughter 
as instructed by the court was that the “homicide was committed 
without legal justification excuse” (Tr. 15, 4/29). Thus, one of 
appellant’s objections, that such an instruction should have been 
given (App. Br. 14), appears groundless. 


7 See Shanks v. Commonwealth, 390 S.W.2d 888 (Ky. 1965), where 
a killing with a deadly weapon was found not to be within the 
definition of involuntary manslaughter. 


8 The prosecutor’s remarks, of which appellant complains, were 
as follows: 


“What do the other witnesses say? What did the witness 
from Saint Elizabeths say? 

She said that next Saturday morning she got a telephone 
call from the ward, from inside Saint Elizabeths Hospital. 
Mrs. Hawkins [the deceased], in fact, goes to the telephone 
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At the trial, Geraldine Aukard, a co-worker of the de- 


' ceased at Saint Elizabeths Hospital, testified that after 
_ Mrs. Hawkins had talked on the phone on Saturday, 


April 29, 1967, they both saw appellant come out of the 


- first floor of the Nichols Building, where she and Mrs. 
' Hawkins worked. She said there was a telephone in the 
' first floor lobby which could be used to call the third floor 


area where she and Mrs. Hawkins worked (Tr. 38-40, 
4/23 p.m.). Another employee of Saint Elizabeths, Geneva 


' Dickerson, who worked in the Nichols Building with Mrs. 


' Hawkins, “testified there was no telephone in the lobby of 


the building (Tr. 18, 4/25). 

Even assuming that a clear caeteatinaan in testimony 
existed as to whether there was a telephone in the lobby 
of the Nichols Building,® the prosecutor’s summation, of 
which appellant complains, can not be viewed as a mis- 
representation of what was testified to. His remarks 
clearly referred to the witness from Saint Elizabeths who 
testified that she and Mrs. Hawkins saw appellant come 
out of the hospital lobby (Tr. 16, 4/29 a.m.). This was 
the testimony of Miss Aukard (Tr. 38-40, 4/23 p.m.), 
who did in fact testify there was a telephone in the lobby. 
The only representation the prosecutor made with respect 
to Miss Dickerson’s testimony was that she said the lobby 


twice. She goes to the telephone, and she starts crying. She is 
upset. 

And who do they see coming out of the lobby downstairs? 
They see James Thomas [appellant] coming out of the lobby, 
where they have a telephone. 

; What does the defendant tell you about that? It could not 
have happened. Why? Because the door is locked downstairs. 
‘I couldn’t have gotten into the lobby.’ 

Now, Miss Dickerson got on the stand and told you that is 
not so. The door is open. It is open for patients to walk in and 
out any time during the day.” (Tr. 16, 4/29) [emphasis 
supplied] 


® Since the record shows that the Nichols Building only had inside 
telephones, no outside ones, (Tr. 38, 4/23 p.m.) Miss Dickerson’s 
negative answer to the question “There is no telephone in that 
lobby?” (Tr. 13, 4/25) might have had reference to the absence 
of any outside telephones only. 
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door was open for patients to walk in and out of during 
the day (Tr. 16, 4/29 a.m.). This was in fact what Miss 
Dickerson testified to (Tr. 18, 4/25). 

Although Miss Dickerson also testified that the lobby 
had no telephone, the prosecutor’s closing argument in 
no way inferred to the contrary. In fact he did not refer 
at all to Miss Dickerson’s testimony with respect to the 
phone. Consequently appellant’s claim of error by the 
prosecutor in commenting upon evidence at trial is with- 
out merit. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
THEODORE WIESEMAN, 
EDWIN K. HALL, 
Assistant United States Attorneys. 
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